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A well-established principle is that the effect of the statute may be found in the manner in which it is administered:! not only 
the final purpose of a law must be considered in determining its justice but also the means of its administration and the ways it 


may be defeated for legislation to be practical and efficient must regard this special purpose as well as the ultimate one.” 


In contrast to a facial challenge, which involves the constitutionality of the statute as written, an "as applied" challenge to the 
constitutionality of a statute is evaluated considering how it operates in practice against the particular litigant and under the 


facts of the instant case, not hypothetical facts in other situations.° An "as applied challenge" to the constitutionality of a statute 
concedes that the statute may be constitutional in many of its applications, but contends that it is not so under the particular 


circumstances of the case.* A plaintiff generally cannot prevail on an as applied challenge without showing that the law has in 


fact been, or is sufficiently likely to be, unconstitutionally applied to him." In testing the effect of a statute by the manner of 
its administration, the test is exactly opposite to that ordinarily employed—the Court looks to what was actually done in the 
particular instance and not what might have been done. Thus, where the validity of a tax assessment by state officers is properly 
challenged, and the matter comes before the United States Supreme Court, that Court must determine the effect of the thing 


actually done, and what might have been done under the local statute is not controlling. In such situations the possibility of 
abuse is not an objection to constitutionality, ’ and a law cannot be held unconstitutional merely because it may be unfaithfully 


or improvidently administered. 
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A statute that is constitutional on its face might be applied in a constitutional way and hence should not be condemned in 


advance but possibly might be condemned later because of the way in which it is administered in fact.” Unlike a statute that is 
held unconstitutional on its face, which cannot be enforced in any future circumstances, a statute that is held unconstitutional 


as applied can be enforced in those future circumstances where it is not unconstitutional. 19 


Observation: 


Although the presumption that a statute is constitutional applies in both facial and as applied challenges, in an as applied challenge 


there is no presumption that the statute has been applied in a constitutional manner. i 
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The length of time a statute has stood without any attacks on constitutional grounds is a factor that sometimes influences a 
court in upholding its constitutionality. ! There is a policy not to invalidate a statute which has been in force without substantial 
challenge for many years, unless its unconstitutionality is obvious.” Moreover, long acquiescence in repeated acts of legislation 
on particular matters is evidence that those matters have been generally considered as matters within legislative control.’ A like 


tule has been held applicable to long acquiescence in the constitutionality of statutes similar to the one under consideration.* 


Similarly, where a law has been held constitutional by courts of other states before the enactment of a similar law in this state, 
that fact should be considered in determining whether the statute is so clear a violation of the provisions of the constitution as 


to require the courts to hold it unconstitutional.’ The courts may properly recognize the serious results that would follow from 
a decision that a law is unconstitutional, where during a long period of acquiescence in its validity rights have become vested 


in reliance upon it.° There is authority to the effect that under the doctrine of stare decisis, when a decision of a court of last 
resort determining the constitutionality of a statutory provision has been acquiesced in by the legislature and the people for a 
considerable period of time, and rights and interests have become settled under that construction, and no apparent beneficial 


result will be obtained by overruling the decision, the Court will steadfastly decline to reopen the question of constitutionality. ’ 
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Observation: 


This last approach is a relatively extreme position, and there are numerous holdings that are expressly or impliedly to the contrary. 
Thus, the willingness of the United States Supreme Court to overrule earlier decisions (including decisions on questions of basic 


constitutional importance) when the error becomes manifest is familiar to all lawyers.® 





On the other hand, the fact that a statute has been construed and applied for a considerable period of time does not necessarily 
render it free from constitutional attack,” and mere acquiescence over a period of many years will not render an unconstitutional 


statute valid.!° 
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Ohio L. Abs. 584 (1955). 
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The presumption of validity that applies to legislation generally is fortified by acquiescence through a number of years. ! A 
statute effective over long period of time, with its validity being unquestioned by bench or bar, although not conclusive, is highly 


persuasive of its validity. The fact that a procedure is so old as to have become customary and well known in the community is 


of great weight in determining whether it conforms to due process.” A long and consistent history of state practice is significant 
in the determination of the validity of such practice under the Federal Constitution; if a thing has been practiced for 200 years 


by common consent it will need a strong case for the 14th Amendment to affect it. The facts that a statutory provision, attacked 
on constitutional grounds, was originally enacted during the initial year of the government and was reenacted several times 
without substantial change do not preclude the existence of a contrary fundamental constitutional right, but they are highly 


persuasive of its nonexistence.” 


Nonetheless, long-continued usage and interpretation are entitled to no weight if the statutes are in conflict with the plain 


meaning of the Constitution.° 
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As to the general presumption of constitutionality of statutes, see §§ 165 to 170. 

Frank v. State of Md., 359 U.S. 360, 79 S. Ct. 804, 3 L. Ed. 2d 877 (1959) (overruled in part on other grounds 
by, Camara v. Municipal Court of City and County of San Francisco, 387 U.S. 523, 87 S. Ct. 1727, 18 L. 
Ed. 2d 930 (1967)); Matter of Carlson, 580 F.2d 1365 (10th Cir. 1978). 

Brasier v. Jeary, 256 F.2d 474, 67 A.L.R.2d 1096 (8th Cir. 1958). 

Hamann v. Heekin, 88 Ohio St. 207, 102 N.E. 730 (1913); Kucker v. Sunlight Oil & Gasoline Co., 230 Pa. 
528, 79 A. 747 (1911); Southern Ry. Co. v. City of Richmond, 175 Va. 308, 8 S.E.2d 271, 127 A.L.R. 1368 
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A precept of constitutional adjudication in the modern era is that the constitutionality of a statute is to be determined by whether 


it violates the express meaning or readily implied meaning of specific constitutional provisions rather than by whether it violates 


certain values or concepts deemed by the Court to be incorporated generally in the constitution. ! 





Observation: 


Constitutional scholars note that the United States Supreme Court began to implement this more restrictive precept during the New 
Deal, and as a result found valid a number of New Deal statutes; before then, the Court had sometimes found statutes constitutional 
only if a majority of Justices personally agreed that the statutes were necessary to protect important social goals,” By the 1950s, 
the Court itself was able to state, "The day is gone when this Court uses the Due Process Clause of the 14th Amendment to strike 


down state laws, regulatory of business and industrial conditions, because they may be unwise, improvident, or out of harmony 


with a particular school of thought." 
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po 


This precept of reliance on specific constitutional provisions has many corollaries, necessitated by the many irrelevant factors 
that courts used, mostly in pre-New Deal days, to determine the constitutionality of statutes. One such corollary is that courts 


are not at liberty to declare an act void because it is opposed to the spirit supposed to pervade the constitution,* is against the 


nature and spirit of the government,’ or is contrary to the general principles of liberty or genius of a free people.” 


The courts are not guardians of the rights of the people, except as those rights are secured by some constitutional provision 
that comes within the judicial cognizance. Therefore, the spirit of the Federal Constitution, or the preamble to the federal? 
or a state!” constitution, cannot be invoked, apart from the words of the constitution, to invalidate a state statute!! or a state 


constitutional amendment. 12 
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It is generally recognized that the public policy of a state is to be found in its constitution and statutes.' This conclusion reflects 
the principle that all questions of policy, including changes in policy,” are for the determination of the legislature? and not for 
the courts.* If Congress’ coverage decisions are mistaken as a matter of policy, it is for Congress to change them; the Supreme 


Court should not legislate for them.’ 


When reviewing for constitutional unreasonableness, the judiciary must give great deference to legislative action and should 
not substitute its own public policy judgments for that of the enacting body.® In short, public policy is not a basis for declaring 


a statute unconstitutional.’ 
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v. U.S., 324 U.S. 282, 65 S. Ct. 666, 89 L. Ed. 944 (1945); Kopp v. Fair Pol. Practices Com., 11 Cal. 4th 
607, 47 Cal. Rptr. 2d 108, 905 P.2d 1248 (1995); In re Disinterment of Body of Jarvis, 244 Iowa 1025, 58 
N.W.2d 24 (1953); Doherty v. Calcasieu Parish School Bd., 634 So. 2d 1172, 90 Ed. Law Rep. 968 (La. 
1994); Pathfinder Coach Division of Superior Coach Corp. v. Cottrell, 216 Miss. 358, 62 So. 2d 383 (1953); 
Madrid v. St. Joseph Hosp., 1996-NMSC-064, 122 N.M. 524, 928 P.2d 250 (1996); Jones v. Jones, 48 Wash. 
2d 862, 296 P.2d 1010, 54 A.L.R.2d 1403 (1956); State ex rel. Lambert v. County Com'n of Boone County, 
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Pacific Operators Offshore, LLP v. Valladolid, 565 U.S. 207, 132 S. Ct. 680, 181 L. Ed. 2d 675 (2012). 
Courts are not concerned with questions relating to legislative policy. State v. Yocum, 233 W. Va. 439, 759 
S.E.2d 182 (2014). 

City of Austin v. Quick, 930 S.W.2d 678 (Tex. App. Austin 1996), writ granted, (Sept. 4, 1997) and judgment 
aff'd, 7 S.W.3d 109 (Tex. 1998). 

As to deference to legislature as basis or rationale for general principle of constitutionality of legislation, 
see § 166. 

Bayside Fish Flour Co. v. Gentry, 297 U.S. 422, 56 S. Ct. 513, 80 L. Ed. 772 (1936); Shoul v. Commonwealth, 
Department of Transportation, Bureau of Driver Licensing, 643 Pa. 302, 173 A.3d 669 (2017); Galesburg 
Const. Co. Inc. of Wyoming v. Board of Trustees of Memorial Hospital of Converse County, 641 P.2d 745 
(Wyo. 1982). 

In reviewing the constitutionality of legislation, an appellate court will not question the wisdom, policy, or 
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v. Franklin, 2018-NMSC-015, 413 P.3d 861 (N.M. 2018). 
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The constitutionality of a statute is to be judged by its conformity with the express or clearly implied meaning of specific 
constitutional provisions rather than by its conformity with general values espoused by the court, even though these values are 


desirable in the abstract.' The courts have implemented this principle by declining to invalidate statutes that they characterize 
as merely reflecting these general values or qualities rather than actually violating a specific constitutional provision, and in 
doing so they use many different terms for these general qualities. To begin, one such quality is harshness, along with its 


synonyms and antonyms; courts are not at liberty to declare statutes invalid although they may be harsh;” or create hardships? 


or inconvenience;* or may be oppressive or severe or drastic.° Conversely, the duty of the courts to give effect to the Federal 
and State Constitutions by invalidating acts in conflict with the organic law is not affected by the fact that the invalid legislation 


may seem highly beneficial or by the fact that great harm or unrest may result from declaring it void.’ The fact that a given 
law or procedure is efficient, convenient, and useful in facilitating the functions of government, standing alone, will not save 


it if it is contrary to the Constitution.® 


Another quality previously used to evaluate legislation was its general reasonableness. The question of the reasonableness 
of an act that is otherwise within constitutional bounds is for the legislature exclusively, and in ordinary cases the courts 


have no revisory power concerning it? or any power to substitute their opinion for the judgment of the legislature. !° Mere 


unreasonableness, then, does not necessarily render a statute unconstitutional.!! Still, while the presumption of validity of a 
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legislative action is a presumption of reasonableness, 12 the courts properly may inquire whether an Act of Congress is arbitrary 


or capricious, that is, whether it has a reasonable relation to a legitimate end. '3 Social and economic legislation that does not 
employ suspect classifications or impinge on fundamental rights must be upheld against an equal protection attack when the 
legislative means are rationally related to a legitimate governmental purpose; such legislation carries with it a presumption of 


rationality that can be overcome only by a clear showing of arbitrariness and irrationality. 14 


Further, the justice or injustice of statutory provisions is for the legislature to decide and is not for the courts, and statutes cannot 
be declared invalid on the ground that they are unjust!’ or because they are contrary to the principles of natural justice!® or 


based on conceptions of morality with which the courts may disagree. sl 


One of the most firmly established corollaries is that the wisdom, !® necessity, utility, and expediency!” of legislation are 
exclusively matters for legislative determination. The Constitution assumes that absent some reason to infer antipathy, even 
improvident decisions will eventually be rectified by the democratic process, and that judicial intervention is generally 
unwarranted no matter how unwisely a court may think that the political branch has acted, and thus, a statute will not be 
overturned, unless varying treatment of different groups or persons is so unrelated to the achievement of any combination of 


legitimate purposes that it can only be concluded that the legislature's actions were irrational.” 


The propriety or impropriety of legislation is not a factor relevant to its constitutional validity,”! nor is the necessity for the 


enactment of the legislation in question.” State legislation that has some effect on individual liberty or privacy may not be held 
unconstitutional simply because a court finds the legislation unnecessary, in whole or in part, since individual states have broad 


latitude in experimenting with possible solutions to problems of vital local concern.” 
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The courts are not concerned with the uniqueness of a statute whose constitutionality is questioned, ! and the fact that legislation 
is novel is no evidence of its unconstitutionality.” By the same token, the mere fact that a statute is redundant, standing alone, 


is not a ground for a constitutional attack upon the statute.” 
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circumstances, that the lack of historical precedent for an entity raises a red flag. Consumer Financial 
Protection Bureau v. ITT Educational Services, Inc., 219 F. Supp. 3d 878 (S.D. Ind. 2015), stay pending 
appeal denied, 2016 WL 10459784 (S.D. Ind. 2016). 
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As a general rule, courts cannot declare a statute void because of alleged improper motives that influenced certain members of 
the legislature that passed the law,! because legislation has been sponsored and promoted by "those who advantage from i"? 


or "special interests,"? or because of the political considerations which may have motivated the adoption of a statute.“ 


Just as bad motives of the legislators do not nullify laws passed within the bounds of the Constitution, good motives or good 
faith on the part of the legislators in passing a law will be ineffective in sustaining it if it clearly violates the provisions 


of the Constitution.” However, meritorious its purpose, legislation must of necessity conform to fundamental constitutional 


principles.° 


There is a general presumption of good faith that attaches to all lawmaking bodies’—that is, primarily the courts will assume 
that the lawmaking body considers the effect of legislation on the constitutional rights of citizens, that it acts from patriotic and 


just motives® and with due regard for the framers' and people's intent, in pursuit of a legitimate object, !° and that a legislature 
has acted within its constitutional powers. H In addition, courts generally should use the plain language of the statutes themselves 


as evidence of the legislature's intent, not make inquiries into motivations of the legislature. 12 
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Observation: 
The Federal Supreme Court has recognized for a very long time that judicial inquiries into legislative or executive motivation 


represent a substantial intrusion into the workings of other branches of government. "° Moreover, the Court has explained that 
inquiries into congressional motives or purposes are a hazardous matter from a pragmatic standpoint. When the issue is simply the 
interpretation of legislation, the Court will look to statements by legislators for guidance as to the purpose of the legislature because 
the benefit to sound decision-making in this circumstance is thought sufficient to risk the possibility of misreading Congress's 
purpose. It is entirely a different matter when the Court is asked to void a statute that is, under well-settled criteria, constitutional 
on its face, on the basis of what fewer than a handful of members of Congress said about it. What motivates one legislator to 
make a speech about a statute is not necessarily what motivates scores of others to enact it, and the stakes are sufficiently high 


to eschew guesswork. !4 





Thus, where the courts do make an inquiry into legislative motivation, selected statements reflecting a particular motivation for 
the statute that would render it unconstitutional, even when made by the sponsor of the legislation, are generally not sufficient to 


overcome the presumption of constitutionality that attends the statute. a If, however, proof of a racially discriminatory purpose 
in a local rezoning decision is admitted in evidence, the burden shifts to the decision-making authority to establish that the same 


decision would have resulted even had the impermissible purpose not been considered. 


However, this rule against judicial consideration or inquiry concerning legislative motive does not extend to: 


e statutes that disclose motives on their faces or that imply motives in their operation!’ 


e statutes that disclose on their faces that their inevitable effect may render them unconstitutional!® 


e statutes alleged to violate the Equal Protection Clause on racially discriminatory grounds!’ 


e a very limited and well-defined class of cases where the very nature of the constitutional question requires an inquiry into 
legislative purpose,” such as cases determining whether a statute is a bill of attainder?! or cases determining whether a 


statute imposes, without a trial affording full criminal procedure rights, civil sanctions that are actually penal in nature”? 
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On frequent occasions, the constitutionality of a statute depends on the existence or nonexistence of certain facts. In view of 
the presumption in favor of the validity of statutes, ! it must be supposed that the legislature had before it when the statute was 
passed any evidence that was required to enable it to act;? and if any special finding of fact was needed in order to warrant 
the passage of the particular act, the passage of the act itself is treated as the equivalent of such a finding.’ It is presumed that 
the legislature, in enacting a statute, has investigated and found the facts necessary to support the legislation,“ together with 


the existence of a situation showing or indicating its need or desirability.” Moreover, the validity of legislation that would be 
necessary or proper under a given state of facts does not depend on the actual existence of the supposed facts. It is enough if 


the lawmaking body may rationally believe the facts to be established. 


Since the determination of questions of fact on which the constitutionality of statutes may depend is primarily for the legislature, 
the general rule is that the courts will acquiesce in the legislative decision, unless it is clearly erroneous,’ arbitrary, or wholly 


unwarranted.® 


To the extent that Congress's findings of legislative facts are relevant to a judicial determination, those findings are entitled to 


due respect by the courts.” For example, the United States Supreme Court must defer to a congressional finding that a regulated 
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activity affects interstate commerce if there is any rational basis for the finding and must ensure only that the means selected 


by Congress are reasonably adapted to the end permitted by the Constitution. 19 


Where the existence of a rational basis for legislation whose constitutionality is attacked depends upon facts beyond the sphere 
of judicial notice, these facts may properly be made the subject of judicial inquiry, and the constitutionality ofa statute predicated 
upon the existence of a particular state of facts may be challenged by showing the Court that those facts have ceased to 


exist. |! Although the existence of constitutional facts upon which the validity of an enactment depends is presumed in the 


absence of any showing to the contrary, their nonexistence can properly be established by proof. 12 Tn addition, when examining 


constitutionally challenged legislation, the courts are required to review subsequent developments that may have changed the 
validity of information before the legislature at the time of the statutory enactment. ta Thus, a court must make every feasible 
attempt to discern the reasons for a legislative distinction before it declares that distinction irrational and unconstitutional. H 


The burden is on the complainant to establish that the legislature acted in an arbitrary and irrational way. 15 The party contesting 
a statute's constitutionality bears the burden of proving a constitutional deficiency and must establish the complete absence of 


any state of facts that would support the need for the statute's enactment. m 
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Applying a rational basis test, the reviewing court presumes the constitutionality of a state action by 
requiring those challenging the legislative judgment to convince the court that the legislative facts on which 
the classification is apparently based could not reasonably be conceived to be true by a governmental 
decisionmaker; the state action need not even actually advance its stated purpose, and the court instead 
inquires whether the government could have had a legitimate reason for acting as it did. Pickup v. Brown, 
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Emergency situations do not obliterate constitutional guarantees, but they are relevant to their application. ! The absence 


of any emergency, however, eliminates any claim that necessity justifies otherwise dubious measures.” With reference to a 
determination and declaration of an emergency by a legislative body, the generally prevailing view is that such a question is 
primarily for that body to determine, but that its determination is not conclusive and is subject to review by the courts. This 


view has been followed with respect to state legislatures and statutes? and local legislative bodies and ordinances.* 


The view is not, however, universal, and there are some cases holding that a state> or local® legislative determination of an 
emergency is conclusive on the courts, even though they may feel that the reasons for the declaration of an emergency stated 
by the legislative body are not satisfactory, except, perhaps, where the declaration of a statute or ordinance as an emergency 


measure is for reasons that are obviously illusory or tautological.” 


A hybrid view is that a city council's resolution that an emergency exists is binding on the courts, unless it is apparent from the 


ordinance itself that an emergency does not and could not exist.’ 
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A party who alleges the unconstitutionality of a statute normally has the burden of substantiating the claim.! The burden is a 


since all acts of the legislature are presumed constitutional. To sustain it, the assailant of the statute must negate 


heavy one, 
every reasonable,* conceivable? basis that might support the statute and must be able to point out the particular provision that 
has been violated and the ground on which it has been infringed.° Where the attack on the statute is a facial one, in fact, the 
complainant must establish that no set of circumstances exists under which the act may be held valid’ and must overcome the 
strong presumption in favor of its validity,® which continues until the contrary is proved.” One must show how, as to him or 


her, the legislation in question is unconstitutional. 10 These principles apply to general economic and social-welfare legislation, 
so that the burden is on the party complaining that a statute violates due process to establish that the legislature has acted in 


an arbitrary and irrational way,|! and that burden is heavy. 12 Whenever a challenger claims that a state law was enacted with 
discriminatory intent, the burden of proof lies with the challenger, not the state. 13 The principles apply not only to state statutes 


but also to municipal ordinances. 4 


However, these principles do not apply to statutes or ordinances restricting speech and other fundamental rights; instead, the 
burden of proof in such cases rests with those who have imposed the restrictions. 15 When the Government restricts speech, the 


Government bears the burden of proving the constitutionality of its actions. to 
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Generally speaking, it is the duty of the courts to uphold any statute enacted in the ordinary exercise of the legislative power, 
if it is possible to do so without disregarding the plain command or necessary implication of the fundamental law.! The court 


begins its task of determining the constitutionality of a statute by implementing the presumption in favor of constitutionality.” 
The presumption is not conclusive, however, and the party challenging the statute may rebut it by demonstrating that the statute 


contravenes the State or Federal Constitution.” 


Different jurisdictions prescribe different standards for the quantum of proof required to rebut the presumption and show the 
statute to be unconstitutional. The least burdensome version of such a requirement is that the statute's invalidity must be made to 
appear clearly or plainly,“ fully,° unequivocally,° undoubtedly,’ palpably,® convincingly,’ unmistakably, 14 inescapably, 1! and 


by highly persuasive, 1 clear, and convincing!’ irrefragable evidence. i 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 As to this duty, generally, see § 171. 

2 As to the presumption, generally, see § 165. 

3 As to the conclusiveness of the presumption, generally, see § 167. 


WESTLAW 


§ 191. Quantum of proof in constitutional challenge to..., 16A Am. Jur. 2d... 


oO N A U 


10 


11 
12 
13 


14 


As to the contrary presumption regarding statutes that affect fundamental rights or suspect classifications, 
see § 168. 

As to burdens of proof regarding statutes that affect fundamental rights or suspect classifications, see § 190. 
Hodel v. Indiana, 452 U.S. 314, 101 S. Ct. 2376, 69 L. Ed. 2d 40 (1981); People of State of N. Y. v. O'Neill, 
359 U.S. 1, 79 S. Ct. 564, 3 L. Ed. 2d 585 (1959); Batanic v. I.N.S., 12 F.3d 662 (7th Cir. 1993); Kawaoka 
v. City of Arroyo Grande, 17 F.3d 1227 (9th Cir. 1994); Stratton v. Priest, 326 Ark. 469, 932 S.W.2d 321 
(1996); Demery v. Georgia Real Estate Com'n, 266 Ga. 288, 466 S.E.2d 591 (1996); State v. Crouser, 81 
Haw. 5, 911 P.2d 725 (1996); Burns v. Municipal Officers Electoral Board of Village of Elk Grove Village, 
2020 IL 125714, 2020 WL 934396 (Ill. 2020); Wallace v. State, 905 N.E.2d 371 (Ind. 2009); Doherty v. 
Calcasieu Parish School Bd., 634 So. 2d 1172, 90 Ed. Law Rep. 968 (La. 1994); State v. McGillicuddy, 646 
A.2d 354 (Me. 1994); Ayres v. Townsend, 324 Md. 666, 598 A.2d 470 (1991); Caterpillar, Inc. v. Department 
of Treasury, Revenue Div., 440 Mich. 400, 488 N.W.2d 182 (1992); Consolidated School District No. 1 of 
Jackson County v. Jackson County, 936 S.W.2d 102 (Mo. 1996); State ex rel. Shepherd v. Nebraska Equal 
Opportunity Com'n, 251 Neb. 517, 557 N.W.2d 684 (1997); Moldon v. County of Clark, 124 Nev. 507, 188 
P.3d 76 (2008); State v. Muhammad, 145 N.J. 23, 678 A.2d 164 (1996); Brannon v. North Carolina State Bd. 
of Elections, 331 N.C. 335, 416 S.E.2d 390 (1992); State v. Ertelt, 548 N.W.2d 775 (N.D. 1996); Austintown 
Twp. Bd. of Trustees v. Tracy, 76 Ohio St. 3d 353, 1996-Ohio-74, 667 N.E.2d 1174 (1996); EOG Resources 
Marketing, Inc. v. Oklahoma State Bd. of Equalization, 2008 OK 95, 196 P.3d 511 (Okla. 2008), as corrected, 
(Oct. 24, 2008); Fouse v. Saratoga Partners, L.P., 204 A.3d 1028 (Pa. Commw. Ct. 2019), appeal granted, 
217 A.3d 794 (Pa. 2019); Westvaco Corp. v. South Carolina Dept. of Revenue, 321 S.C. 59, 467 S.E.2d 739 
(1995); West Two Rivers Ranch v. Pennington County, 1996 SD 70, 549 N.W.2d 683 (S.D. 1996); Hess v. 
Snyder Hunt Corp., 240 Va. 49, 392 S.E.2d 817 (1990); Arnold v. Department of Retirement Systems, 128 
Wash. 2d 765, 912 P.2d 463 (1996); Moore v. State, 912 P.2d 1113 (Wyo. 1996). 

Marr v. Fisher, 182 Or. 383, 187 P.2d 966 (1947). 

Mayo v. Lakeland Highlands Canning Co., 309 U.S. 310, 60 S. Ct. 517, 84 L. Ed. 774 (1940). 

O'Brien v. Department of Public Safety, 589 S.W.3d 560 (Mo. 2019). 

Board of Educ. of City of St. Louis v. Missouri State Bd. of Educ., 271 S.W.3d 1, 240 Ed. Law Rep. 441 
(Mo. 2008); Southon v. Oklahoma Tire Recyclers, LLC, 2019 OK 37, 443 P.3d 566 (Okla. 2019); Liddell 
v. Heavner, 2008 OK 6, 180 P.3d 1191 (Okla. 2008); Com. v. Teeter, 2008 PA Super 272, 961 A.2d 890 
(2008); Com. v. Hopkins, 632 Pa. 36, 117 A.3d 247 (2015); Green v. Siegel, Barnett & Schutz, 1996 SD 
146, 557 N.W.2d 396 (S.D. 1996). 

Johnson v. Gentry, 220 Cal. 231, 30 P.2d 400, 92 A.L.R. 1264 (1934); American Waste & Pollution Control 
Co. v. St. Martin Parish Police Jury, 627 So. 2d 158 (La. 1993); State v. Mosher, 2012 ME 133, 58 A.3d 
1070 (Me. 2012). 

Hobbs v. McGehee, 2015 Ark. 116, 458 S.W.3d 707 (2015); Persky v. Bushey, 21 Cal. App. 5th 810, 230 
Cal. Rptr. 3d 658 (6th Dist. 2018), review denied, (May 1, 2018) and review filed; State v. Lee, 75 Haw. 80, 
856 P.2d 1246 (1993); State v. Fryou, 244 N.C. App. 112, 780 S.E.2d 152 (2015); West Two Rivers Ranch 
v. Pennington County, 1996 SD 70, 549 N.W.2d 683 (S.D. 1996). 

People v. Campbell, 92 Misc. 2d 732, 401 N.Y.S.2d 152 (N.Y. City Crim. Ct. 1978). 

Foster Trading Corp. v. Luckett, 303 S.W.2d 315 (Ky. 1957). 

Ayres v. Townsend, 324 Md. 666, 598 A.2d 470 (1991); State v. Johnson, 2019-Ohio-5386, 139 N.E.3d 963 
(Ohio Ct. App. 3d Dist. Allen County 2019). 

State v. Douglas, 117 Vt. 484, 94 A.2d 403 (1953). 





End of Document 


© 2021 Thomson Reuters. No claim to original U.S. Government 
Works. 


WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2 


§ 192. Quantum of proof in constitutional challenge to..., 16A Am. Jur. 2d... 


16A Am. Jur. 2d Constitutional Law § 192 
American Jurisprudence, Second Edition May 2021 Update 
Constitutional Law 
Barbara J. Van Arsdale, J.D.; James Buchwalter, J.D; Paul M. Coltoff, J.D.; John A. Gebauer, J.D.; Lonnie E. Griffith, Jr., J.D.; Janice 
Holben, J.D.; Sonja Larsen, J.D.; Lucas Martin, J.D.; Anne E. Melley, J.D., LL.M., of the staff of the National Legal Research Group, 


Inc.; Kristina E. Music Biro, J.D., of the staff of the National Legal Research Group, Inc.; Karl Oakes, J.D.; Karen L. Schultz, J.D.; 
Jeffrey J. Shampo, J.D.; and Kimberly C. Simmons, J.D. 


V. Determination of Constitutionality of Legislation 
C. Establishing Constitutionality 


6. Burden, Quantum, and Sufficiency of Proof 


§ 192. Quantum of proof in constitutional challenge to legislation; proof 
showing "clear," "palpable," or "manifest" violation of constitution 
—Proof showing unconstitutionality beyond a reasonable doubt 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Constitutional Lawi=1004, 1030 to 1040 





Some courts hold that a party asserting that a particular statute violates constitutional provisions assumes the burden of 
establishing that assertion beyond a reasonable doubt.! Thus, courts should not pronounce legislation to be contrary to the 


constitution in doubtful cases.” 


CUMULATIVE SUPPLEMENT 
Cases: 


Party challenging the constitutionality of statute bears burden of proving that it is unconstitutional beyond a reasonable doubt, 
and if any doubt exists, it must be resolved in favor of statute. State v. Sedler, 2020 MT 248, 473 P.3d 406 (Mont. 2020). 
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If a law adopted by Congress conflicts with the Federal Constitution, then the Constitution must govern, ! and where there is 


a conflict between a statute and a state constitution, the state constitution overrides the statute. Some courts have held that in 
instances where such conflicts are found, however, courts will exercise their power to invalidate legislation on constitutional 


grounds only where the conflict between the statute and the constitution is clear and irreconcilable.’ In other words, the court is 
without authority to declare a statute unconstitutional unless it is in positive or direct conflict with the constitution“ or manifestly 


in contravention of the constitution.” 
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The general rule is that an unconstitutional statute, whether federal or state, though having the form and name of law, is in reality 
no law! but is wholly void? and ineffective for any purpose.> Since unconstitutionality dates from the time of its enactment and 
not merely from the date of the decision so branding it, an unconstitutional law, in legal contemplation, is as inoperative as if 
it had never been passed” and never existed; that is, it is void ab initio.” Such a statute leaves the question that it purports to 


settle just as it would be had the statute not been enacted.® 


Since an unconstitutional law is void, it follows that generally the statute imposes no duties,’ confers no rights, !° creates no 
office!! or liabilities, ' bestows no power or authority on anyone, 13 affords no protection, '* is incapable of creating any rights 


or obligations,'> does not allow for the granting of any relief, 16 and justifies no acts performed under it. a 


Once a statute is determined to be unconstitutional, it invalidates the law in its entirety, 18 and no private citizen or division of 
the state may take any further action pursuant to its provisions. 19 A statute is rendered completely inoperative if it is declared 
facially unconstitutional.” A contract that rests on an unconstitutional statute creates no obligation to be impaired by subsequent 
legislation.” l No one is bound to obey an unconstitutional law,” and no courts are bound to enforce it.” A law contrary to the 


United States Constitution may not be enforced.” Once a statute has been declared unconstitutional, courts thereafter have no 
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jurisdiction over alleged violations.” Upon a statute being declared unconstitutional on its face, convictions based thereon are 


void,” and persons convicted and fined under a statute subsequently held unconstitutional may recover the fines paid.’ 
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1069 (Okla. 1993); General Motors Corp. v. Oklahoma County Bd. of Equalization, 1983 OK 59, 678 P.2d 
233 (Okla. 1983); Franks v. State, 772 S.W.2d 428 (Tenn. 1989); Geeslin v. State Farm Lloyds, 255 S.W.3d 
786 (Tex. App. Austin 2008). 
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As to the effect of and rights under a judgment based upon an unconstitutional law, see Am. Jur. 2d, 
Judgments § 14. 

As to the res judicata effect of a judgment based upon an unconstitutional law, see Am. Jur. 2d, Judgments 
ATA. 

Flournoy v. First Nat. Bank of Shreveport, 197 La. 1067, 3 So. 2d 244 (1941); Franks v. State, 772 S.W.2d 
428 (Tenn. 1989). 

Liddell v. Heavner, 2008 OK 6, 180 P.3d 1191 (Okla. 2008). 

Flournoy v. First Nat. Bank of Shreveport, 197 La. 1067, 3 So. 2d 244 (1941). 

Nevada Power Co. v. Metropolitan Development Co., 104 Nev. 684, 765 P.2d 1162 (1988); Ethics Com'n 
of State of Okl. v. Cullison, 1993 OK 37, 850 P.2d 1069 (Okla. 1993); Franks v. State, 772 S.W.2d 428 
(Tenn. 1989). 

As to the limitations to which this rule is subject, see § 195. 

State ex rel. Stenberg v. Murphy, 247 Neb. 358, 527 N.W.2d 185 (1995). 

Helvey v. Dawson County Bd. of Equalization, 242 Neb. 379, 495 N.W.2d 261 (1993) (a court may not grant 
any relief based upon a statute which is nonexistent or a statute which has become nonexistent by reason 
of a judicial declaration of unconstitutionality). 

Millet v. Rizzo, 2 So. 2d 244 (La. Ct. App. Ist Cir. 1941); Board of Managers of James Walker Memorial 
Hospital of Wilmington v. City of Wilmington, 237 N.C. 179, 74 S.E.2d 749 (1953); State ex rel. Tharel v. 
Board of Com'rs of Creek County, 1940 OK 468, 188 Okla. 184, 107 P.2d 542 (1940). 

As to the effect of a declaration of unconstitutionality on acts performed under it, generally, see § 195. 

List v. Ohio Elections Com'n, 45 F. Supp. 3d 765 (S.D. Ohio 2014), aff'd, 814 F.3d 466 (6th Cir. 2016). 
Thomas v. North Carolina Dept. of Human Resources, 124 N.C. App. 698, 478 S.E.2d 816 (1996), aff'd, 
346 N.C. 268, 485 S.E.2d 295 (1997). 

Lummi Indian Nation v. State, 170 Wash. 2d 247, 241 P.3d 1220 (2010). 

Citrus Memorial Health Foundation, Inc. v. Citrus County Hosp. Bd., 108 So. 3d 675 (Fla. Ist DCA 2013), 
decision aff'd, 150 So. 3d 1102 (Fla. 2014); Jones v. Columbian Carbon Co., 132 W. Va. 219, 51 S.E.2d 
790 (1948). 

Flournoy v. First Nat. Bank of Shreveport, 197 La. 1067, 3 So. 2d 244 (1941); Amyot v. Caron, 88 N.H. 
394, 190 A. 134 (1937). 

Chicago, I. & L.R. Co. v. Hackett, 228 U.S. 559, 33 S. Ct. 581, 57 L. Ed. 966 (1913); Schickel v. Dilger, 925 
F.3d 858 (6th Cir. 2019), cert. denied, 140 S. Ct. 649, 205 L. Ed. 2d 388 (2019); Payne v. Griffin, 51 F. Supp. 
588 (M.D. Ga. 1943); Flournoy v. First Nat. Bank of Shreveport, 197 La. 1067, 3 So. 2d 244 (1941); City 
of Missoula v. Mountain Water Company, 2018 MT 139, 391 Mont. 422, 419 P.3d 685 (2018), as corrected, 
(June 8, 2018). 

Painter v. Shalala, 97 F.3d 1351 (10th Cir. 1996); Bartlett v. Bowen, 816 F.2d 695 (D.C. Cir. 1987), opinion 
reinstated on reconsideration, 824 F.2d 1240 (D.C. Cir. 1987). 

A federal law passed in violation of the Constitution's procedural requirements may be void ab initio. Close 
v. Sotheby's, Inc., 909 F.3d 1204 (9th Cir. 2018), cert. denied, 139 S. Ct. 1469, 203 L. Ed. 2d 684 (2019). 
USS. v. Baucum, 80 F.3d 539 (D.C. Cir. 1996). 

Saunders v. Commonwealth, 62 Va. App. 793, 753 S.E.2d 602 (2014), judgment aff'd, 2015 WL 10945236 
(Va. 2015). 

Neely v. U.S., 546 F.2d 1059, 41 A.L.R. Fed. 331 (3d Cir. 1976). 
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Though a statute declared unconstitutional is unenforceable, ! it is not wholly without effect; the existence of the statute prior 


to that declaration is an operative fact and may have consequences that cannot justly be ignored.” The general rule is that an 
unconstitutional statute is wholly void and of no force and effect from the date it was enacted; however, exceptions may be 
made to this general rule where, because of the nature of the statute and its previous application, unjust results would accrue to 


those who justifiably relied on it. When a statute that has been in effect for some time is declared unconstitutional, questions 
of rights claimed to have become vested, of status, of prior determinations deemed to have finality and acted upon accordingly, 


and of public policy in the light of the nature both of the statute and of its previous application demand examination.“ Thus, 
an all-inclusive statement of a principle of absolute retroactive invalidity cannot be justified,’ and courts, depending on the 


circumstances, have employed other rules that avoid the hard and fast consequences of such a rule. To put it another way, 
courts may make exceptions to the general rule where, because of the nature of the statute and its previous application, unjust 


results would accrue to those who justifiably relied on it.” 


For instance, when an invalid statute involves the compulsion of statutory duties by public officials and those officials rely on 


the well-known presumptive validity of statutes, a court may make a ruling on the statute prospective in effect only.® More 
specifically, a declaration of a law's constitutional invalidity should not be applied so as to work a hardship or impose liability 
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upon a public official or a private citizen who has acted in good faith and relied on the statute's validity before a court has 
declared it invalid or before another proper official has given notice that the statute fails to conform to the fundamental law. 
When an invalid statute calls for a compulsory discharge of statutory duties by public officials who rely on the presumptive 


validity of statutes, the court may give its pronouncement purely prospective effect.” 


Also, the position has occasionally been taken, as far as omissions to perform some duty are concerned, that reliance on a 
statute that is subsequently held to be unconstitutional protects from civil or criminal liability one who omits an act which, but 


for the statute, would be required by law. 10 And reliance on a statute subsequently declared unconstitutional may properly be 


considered by the jury on the issue of damages in a civil action against the one who relied upon the statute. 1 
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Footnotes 
1 As to such unenforceability, generally, see § 194. 
2 Com. v. Gagnon, 387 Mass. 768, 443 N.E.2d 407 (1982). 
3 Atlanta Oculoplastic Surgery, P.C. v. Nestlehutt, 286 Ga. 731, 691 S.E.2d 218 (2010). 
4 Chicot County Drainage Dist. v. Baxter State Bank, 308 U.S. 371, 60 S. Ct. 317, 84 L. Ed. 329 (1940). 
3 Chicot County Drainage Dist. v. Baxter State Bank, 308 U.S. 371, 60 S. Ct. 317, 84 L. Ed. 329 (1940). 
6 American Mfrs. Mut. Ins. Co. v. Ingram, 301 N.C. 138, 271 S.E.2d 46 (1980). 
7 Sentence Review Panel v. Moseley, 284 Ga. 128, 663 S.E.2d 679 (2008). 
8 Ethics Com'n of State of Okl. v. Cullison, 1993 OK 37, 850 P.2d 1069 (Okla. 1993). 
9 Liddell v. Heavner, 2008 OK 6, 180 P.3d 1191 (Okla. 2008). 
10 Texas Co. v. State, 31 Ariz. 485, 254 P. 1060, 53 A.L.R. 258 (1927). 
Ti Flemming v. South Carolina Elec. & Gas Co., 239 F.2d 277 (4th Cir. 1956). 
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It has been broadly stated that an unconstitutional act cannot be validated by the legislature! and that a statute declared 
unconstitutional is deemed void from its inception and is not revived merely because the constitutional infirmity is subsequently 


eliminated.” Once a statute is declared unconstitutional and void, it cannot be saved by a subsequent statutory amendment, as 


there is, in legal contemplation, nothing to amend, and the same rule applies to ordinances.” Moreover, it is axiomatic that an 
act in violation of the provisions of the organic law may not be validated by popular vote; for example, an unconstitutional act 


relating to road improvements cannot be made lawful by a vote in favor of it by the people to be affected by it? apart from 


any amendment to the constitution. 


There are limitations on these rules, however. Although a legislative enactment may be invalid merely because certain limiting 
language in it makes it repugnant to constitutional limitations, a court cannot cure such an invalidity merely by striking the 
limiting language where the elimination of that language would substantially extend the operation of the enactment beyond the 


scope contemplated by all of its language.° Likewise, at least insofar as its future operation is concerned, such a statute may 
be amended so as to make it a constitutional one by removing its objectionable provisions, or by supplying others, to conform 


it to the requirements of the constitution.” 
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A statute once declared unconstitutional and later held to be constitutional® does not require reenactment by the legislature to 
restore its operative force.” Ri ghts acquired under the particular adjudications holding the statute invalid are not affected by the 


subsequent decision that the statute is constitutional. in 


Observation: 


The question sometimes arises whether a constitutional statute may subsequently be amended by an unconstitutional one. An 
unconstitutional act that purports to amend a prior constitutional statute cannot accomplish that objective, and the unconstitutional 


act, having no effect, can amend nothing;!! instead, the applicable law is provided by the statute as worded prior to the 


unconstitutional amendment. |” 
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1 Williams v. Dormany, 99 Fla. 496, 126 So. 117 (1930); Thomas v. State, ex rel. Gilbert, 76 Ohio St. 341, 81 
N.E. 437 (1907); Atkinson v. Southern Exp. Co., 94 S.C. 444, 78 S.E. 516 (1913). 

2 Gilbert v. Richardson, 264 Ga. 744, 452 S.E.2d 476 (1994). 

3 Maxim Cabaret, Inc. v. City of Sandy Springs, 304 Ga. 187, 816 S.E.2d 31 (2018). 

4 Hixson v. Burson, 54 Ohio St. 470, 43 N.E. 1000 (1896). 

5 § 197. 

6 Allied Stores of Ohio, Inc. v. Bowers, 166 Ohio St. 116, 1 Ohio Op. 2d 342, 140 N.E.2d 411 (1957), judgment 


aff'd, 358 U.S. 522, 79 S. Ct. 437, 3 L. Ed. 2d 480, 82 Ohio L. Abs. 312 (1959). 

7 Magnolia Petroleum Co. v. Carter Oil Co., 218 F.2d 1 (10th Cir. 1954); State ex rel. Badgett v. Lee, 156 
Fla. 291, 22 So. 2d 804 (1945); Commissioners of Roads and Revenues of Fulton County v. Davis, 213 Ga. 
792, 102 S.E.2d 180 (1958); Oklahoma Natural Gas Co. v. State ex rel. Vassar, 1940 OK 137, 187 Okla. 
164, 101 P.2d 793 (1940). 





8 State Bd. of Ins. v. Todd Shipyards Corp., 370 U.S. 451, 82 S. Ct. 1380, 8 L. Ed. 2d 620 (1962) (the Supreme 
Court of the United States has freedom to change its decision on the constitutionality of laws). 
9 Jawish v. Morlet, 86 A.2d 96 (Mun. Ct. App. D.C. 1952). 
10 State v. White, 194 So. 2d 601 (Fla. 1967). 
11 Maxim Cabaret, Inc. v. City of Sandy Springs, 304 Ga. 187, 816 S.E.2d 31 (2018). 
12 Louisiana Republican Party v. Foster, 674 So. 2d 225 (La. 1996). 
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Various principles are applicable to the question whether an unconstitutional statute may be validated by amendment of the 
governing constitution rather than by amendment of the statute itself.! Implied validation is generally used to validate an invalid 


statute by passing a constitutional amendment that cures the constitutional infirmity.” An unconstitutional statute has been held 
not validated by a subsequent constitutional amendment that does not ratify and confirm the statute but merely authorizes the 


enactment of such a statute.> Where the constitutional amendment does not expressly ratify and confirm the statute, the statute 


must be reenacted.* 


However, in other jurisdictions the view has been taken that a constitutional amendment, even without express language 
of ratification, may have the effect of ratifying as of their respective dates legislative acts that have been declared void as 


inconsistent with the constitution prior to such amendment.” In the case of a constitutional amendment having a prospective 
effect, a statute antedating the amendment and in violation of it may be consolidated and recodified and, as consolidated and 
recodified, be constitutional.° 
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As to the latter method, see § 196. 
Egbert v. Nissan Motor Co., Ltd., 2010 UT 8, 228 P.3d 737 (Utah 2010). 
Trustees of Phillips Exeter Academy v. Exeter, 90 N.H. 472, 27 A.2d 569 (1940); Fellows v. Shultz, 1970- 
NMSC-071, 81 N.M. 496, 469 P.2d 141 (1970). 

4 Armco Steel v. City of Kansas City, Mo., 883 S.W.2d 3 (Mo. 1994). 

5 State ex rel. Hoffman v. Powell, 118 Fla. 296, 159 So. 508 (1935); Hammond v. Clark, 136 Ga. 313, 71 S.E. 
479 (1911); Fontenot v. Young, 128 La. 20, 54 So. 408 (1911) (where a statute attacked as unconstitutional is 
ratified and affirmed by a constitutional amendment, there remains no basis for further constitutional attack). 





6 Robinson v. Broome County, 276 A.D. 69, 93 N.Y.S.2d 662 (3d Dep't 1949), judgment aff'd, 301 N.Y. 524, 
93 N.E.2d 77 (1950). 
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As to separability, generally, see Sutherland Statutes and Statutory Construction, Separability [Westlaw® Search Query] 





Although there are no degrees of constitutionality, so that an act is either constitutional or unconstitutional,! a statute can still be 
constitutional in one part and unconstitutional in another.” If parts of the same statute are wholly independent of each other, those 


which are constitutional may stand while those which are unconstitutional will be rej ected.” Thus, whether or not the infirmity 
that avoids a part of a statute affects the entire act depends upon whether the constitutional and unconstitutional provisions are 


interdependent or inseparably connected.* 


Whenever a statute contains unobjectionable provisions separable from those found to be unconstitutional, it is the duty of the 


Court so to declare and to maintain the act insofar as it is valid.” When deciding whether an unconstitutional portion of a statute 
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can be severed and the nonoffending portions left intact, the Court attempts to retain as much of the original statute as possible 


while striking the portions that render the statute unconstitutional.° Generally speaking, when confronting a constitutional flaw 
in a statute, the Supreme Court tries to limit the solution to the problem, severing any problematic portions while leaving the 


remainder intact.’ In that situation, a court should refrain from invalidating more of a statute than is necessary.® In some cases 


of partial invalidity, a narrowing interpretation of a statute will save it from unconstitutionality.” If such an interpretation is 
not possible, and if the invalid part is severable from the rest, the portion that is constitutional may stand while that which is 


110 


unconstitutional is "stricken out" ` and rejected. "| When the unconstitutional portion of a statute is eliminated, if the remainder 


is complete in itself and capable of being executed in accordance with the apparent legislative intent, wholly independent of 
that which is rejected, it must be sustained. 12 The obverse of the rule is also firmly settled: where it is not possible to separate 
that part of an act that is unconstitutional from the rest of the act, the whole statute must fall.'> This principle of severability 
is sometimes referred to as the doctrine of elision.'* Generally speaking, unless otherwise specified, the individual provisions 


of all statutes are presumptively severable. !° 


Observation: 


Under the Uniform Statute & Rule Construction Act (USRCA), if a provision of a statute or rule or its application to any person or 
circumstance is held invalid, the invalidity does not affect other provisions or applications of the statute or rule which can be given 


effect without the invalid provision or application, and to this end the provisions of the statute or rule are severable. 1 





As to the methodology and scope of the severability rule, there is nothing in the rule that prevents the severance and elimination 
not only of words, clauses, or sentences but also of whole sections of laws. '7 Also, it has been recognized that a preamble of an 
act may be severed from the rest of a statute. 18 The severability rule applies with the same force to county and city ordinances and 


city charters as to legislative acts, generally. 19 The severability of a state statute is a state, not a federal, question.”° Accordingly, 
if state interpretations exist, they will be followed; if no construction by a state court is available, the United States Supreme 


Court ordinarily will remand the case to the state courts for construction.” ! 
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2 Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 105 S. Ct. 2794, 86 L. Ed. 2d 394 (1985); Danskin v. San 


Diego Unified School Dist., 28 Cal. 2d 536, 171 P.2d 885 (1946); People ex rel. Chicago Bar Ass'n v. State 
Bd. of Elections, 136 Ill. 2d 513, 146 Ill. Dec. 126, 558 N.E.2d 89 (1990); Thayer v. South Carolina Tax 
Com'n, 307 S.C. 6, 413 S.E.2d 810 (1992). 

3 Brockett v. Spokane Arcades, Inc., 472 U.S. 491, 105 S. Ct. 2794, 86 L. Ed. 2d 394 (1985); Vivid 
Entertainment, LLC v. Fielding, 774 F.3d 566 (9th Cir. 2014); Ex parte Henderson, 144 So. 3d 1262 (Ala. 
2013); State v. Dugan, 2013 MT 38, 369 Mont. 39, 303 P.3d 755 (2013). 

4 Dade County v. Keyes, 141 So. 2d 819 (Fla. 3d DCA 1962). 
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The question whether the rule of severability should be applied to save partially unconstitutional legislation from being struck 


down in toto fundamentally involves a determination of and conformity with the intent of the body that enacted the legislation. ! 
For determining legislative intent in this situation, several tests or formulae of severability—one often overlapping partly with 
another—have been developed. Thus, it is held that, unless it is evident that the legislature would not have enacted those 
provisions that are within its power, independently of the part which is not, the invalid part may be dropped if what is left is 


fully operative as a law.” Pursuant to the Supreme Court's general approach to severability, the Court ordinarily gives effect 
to the valid portion of a partially unconstitutional statute so long as it remains fully operative as a law, and so long as it is not 


evident from the statutory text and context that Congress would have preferred no statute at all? In conducting the severability 
analysis when federal statutory provisions in an act are found unconstitutional, the Court asks whether the law remains fully 
operative without the invalid provisions, but the Court cannot rewrite a statute and give it an effect altogether different from that 


sought by the measure viewed as a whole.“ It is also said that if, after eliminating the invalid portions, the remaining provisions 
are operative and sufficient to accomplish their proper purpose, it does not necessarily follow that the whole act is void, and 


effect may be given to the remaining portions.” 
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A third test is that the constitutional and unconstitutional parts should be so severable that the valid portion may be read 


and may stand by itself.° Another formula for severability is that a court must determine (1) whether the constitutional 
and unconstitutional portions are capable of separation so that each may be read and may stand by itself, (2) whether the 
unconstitutional portion is so connected with the general scope of the whole as to make it impossible to give effect to the apparent 
intention of the legislative body if the portion is stricken out, and (3) whether the insertion of words or terms is necessary in 


order to separate the constitutional portion from the unconstitutional portion and to only give effect to the former.’ Yet another 
formulation is whether the constitutional portion of a statute remains complete in itself, wholly independent of that which is 
rejected, and is of such a character that it may fairly be presumed that Congress or the state legislature would have passed it 


independently of that which is in conflict with the Constitution.® 


Severing unconstitutional provisions is permissible unless the court concludes that one of two exceptions applies: first, a statute 
cannot be severed if the court determines that the valid provisions are so essentially and inseparably connected with, and 
so dependent upon, the void provisions that the legislature would not have enacted the valid provisions without the voided 
language, and second, the court is not to sever a statute if the remaining valid provisions, standing alone, are incomplete and are 


incapable of being executed in accordance with the legislative intent.” Severance of an unconstitutional provision of a statute 
is inappropriate if the court finds that the valid provisions, standing alone, are incomplete and are incapable of being executed 


in accordance with the legislative intent. "i 


A general rule applying to all of these tests is that in order for the unconstitutional portion of a statute to be separable from 


the constitutional portions, the invalid provision must be grammatically, functionally, and volitionally separable. "lA statute is 
grammatically separable if it is distinct and separate and, hence, can be removed as a whole without affecting the wording of 
any of the measure's other provisions; it is functionally separable if it is not necessary to the measure's operation and purpose; 


and it is volitionally separable if it is not of critical importance to the measure's enactment. i 
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